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Sealux settles over
trademarks dispute

Sealux has settled out of court
with McComb Developments for
infringements of its trademarks,
for a symbolic amount on 22 May. 

McComb agreed to pay £1 for
the use of ‘meta tags’ of the Sealux, 
Transeal and Trimlux brand
names. Meta tags are used by
Internet search engines such as
Google to identify and order pages
when key words are entered.

Despite McComb being a rival
supplier to Sealux, Sealux md
Gerard Robinson discovered that
if Sealux trademarks were entered
into a Google or Kompass search
an enquiry could be directed to 
McComb’s website. It was brought
to his attention that at least one
instance of lost business occurred
due to the infringements.

When confronted, McComb
immediately withdrew the meta
tags and agreed to settle for the
amount of £1 in damages to close
the matter.

The unauthorised use of meta

Tags is actionable under The Trade
Marks Act 1994. Damages are
awarded in accordance with the
amount of lost business relating
to the infringement – a task that is
notoriously difficult, and
expensive, to prove.

Robinson said: ‘When we
challenged McComb
Developments on listing Sealux
trademarks under its company
profile in Google and Kompass,
they expressed surprise,
apologised and claimed “in fact”
not to have diverted any of our
enquirers to their website.’

‘Contrary to this “fact”, we were
forwarded correspondence sent by
McComb Developments to one
such diverted Sealux / Trimlux
enquirer called Simon who
requested a price for Sealux.
Claims made by McComb
Developments in emails to Simon
attempted to undermine the
integrity of Sealux, Trimlux and
Sealux Limited through a series of
misleading and derogatory
comments, innuendo and ill
informed opinions strategically
motivated to change the enquirer’s 
mind in favour of Teleseal.

‘After we reacquainted
McComb Developments with the
reality of their facts, they paid
damages and gave undertakings
in line with our proposals.’

Barry McComb of McComb
Developments said: ‘The
trademarks were used by mistake 
and the links were removed
straight away. I hope that the 
matter can finally be laid to rest.

Robinson: moral victory on meta tags
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Abusing trademarks online
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Recent  media  coverage  of intel-
lectual property  disputes online 
has turned the attention back on to 
the  phenomenon  of  cybersquat-
ting,  whereby   speculators   reg-
ister an  internet   address  in  the
hope  of  selling  it  to  the highest
bidder.

But  registering   your   compa-
ny’s domain name in the relevant
markets  is  not all you need to do
to  protect  your intellectual prop-
erty online.   The recent  experi-
ence of  one  Irish  company that
has  been  attempting  to   expand
into  the UK market suggests that
securing  your  domain   name   is
only  the  start  of   the   battle.

Earlier   this   year,   Sealux,   a
small  Irish   manufacturing   firm
that  has   developed   a   patented
seal  for  showers and bathrooms,
discovered that one of its compet-
itors,    McComb   Developments,
was  including Sealux trademarks
on  its  website.

The  trademarks were included
in  “metatags”  - part  of  a  web-
site’s  code   that   is   invisible  to
internet  surfers  but  that  is  read
by search engines to garner infor-
mation about   a   website.    The
same  text  was  also  included  in
McComb’s listing in the Kompass
business   directory.

Sealux      was      subsequently
informed  by  a  third   party   that
when  they contacted McComb to
purchase  Sealux  products,   they
were  encouraged  to  buy  a com-
peting product.

Gerry  Robinson,  founder  and
managing   director,   felt   that   a
costly  and  lengthy  legal process
would  be  required  to prove  that

trademarked  term in  their body
text. This has  resulted  in Google
having two policies regarding the
use of trademarks in advertising -
one  for  US  trademarks and one
for trademarks  protected outside
US  jurisdiction.

Nolan suggests the use of trade-
marks   on    websites   is    not   a
cut-and-dry  matter.”  If  a  trade-
mark is  being used  in the source
code of a web page purely for the
purpose   of   diverting    business
away from the  trademark  owner,
then the affected  party   probably
has   a   very   strong   case”  says
Nolan. “But  comparative   adver-
tiseing is also  legitimate use - for
example,   if   you   want   to   say
another   product   costs   €5   and
yours  is  only  €3.

“It’s  an evolving area of trade-
mark  law as  new  uses  of trade-
marks  on  the  internet    emerge,
and  ultimately it is going  to be,
down   to  the   courts   to   decide
what’s fair use.”

his  company  had  suffered a loss
as a  result of McComb’s actions.
McComb  offered  to  remove the
tags    immediately    when    con-
fronted  with  the  evidence.  As a
result,  Robinson decided to settle
out  of  court for the nominal sum
of £1.

Philip  Nolan,   an   IT   lawyer
with  Mason  Hayes  Curran, says
that  even  if  a  company  has not
registered  its   brands   as   trade-
marks,  there is a legal concept of
an  unregistered  trademark,  so  a
firm  may  be  able  to take action
against  someone  who is using its
trademark  in  this  way.

He  also  suggests  that compa-
nies like    Sealux,    which   are
expanding  into   European   mar-
kets,  should  consider the protec-
tion provided  by   a   community
trademark.  This  enables a trade-
mark  to be registered once, but if
it  is infringed the holder can seek
redress  in  any EU member state.

However, no  sooner  had Rob-
inson had  his case highlighted in
trade   publication   TileUK than
another  competitor  was found to
be  trying  to   divert   web   users
looking for Sealux products. This
time,  the  competitor used Goog-
le’s AdWords  to  purchase  key-
words  that  are  Sealux  brands.

When  the  names  Sealux   and
Trimlux (both  registered   trade-
marks in  the UK) were searched
for on the Google UK site, a spon-
sored link  appeared on the right-
hand  side  of  the   page   entitled
“Shower-Seal Kit-Buy  Online”.
Clicking  on  this brought users to
the  homepage  of   Byretech,   an
online    trader    that   is   one   of 
Sealux’s competitors.
Robinson   feels   aggrieved   that

Google  does  not do more to pro-
tect the   rights    of    trademark
holders.  “I  have  no doubt this is
happening  worldwide   and   they
[Google] know about it,” he says.
“All  they  have to exercise is due
care  by  checking  the  trademark
isn’t  assigned  to  someone else.”

A  Google  spokesman  says the
company  has  attempted   to   put
automatic filters   in   place   that
would check   keywords   against
trademarks  databases.  However, 
this  is  dependent  on  the quality
and   availability   of   such   data-
bases, which vary significantly in
European  countries.

As    a    result,   an  automated
system has  not been put in place
to  prevent  traders from   buying
advertisements that are triggered
by  their  competitors trademarks.

However,  he   says  Google  is
happy  to  remove  any  offending
advertisement    when  contacted
by  trademark holders. “As stated
in  our  terms  and conditions, the
advertisers      themselves        are 
responsible for the  keywords and
ad  contents  that  they  choose to
use,”  Google said in a statement.

“Accordingly,   we   encourage
trademark   owners    to resolve
their  disputes directly   with   the
advertisers,  particularly because 
the  advertisers  may have similar
advertisements    on   other   sites.
Google  itself  has a robust policy
in  place  for  dealing  with trade-
mark  issues.

“To  avoid  trademark   misuse,
trademark   owners   can   register
their    trademark     name      with 
Google. This will enable Google’s
AdWords  programme  to prevent
a trademark    name    appearing
without appropriate permission.”

Last  month  Google  lost  a high-
profile    case    taken   by luxury
goods  maker  Louis Vuitton over
the    use   of   its   trademarks   in
Google  AdWords campaigns. On
appeal,  Google  was  ordered   to 
pay  €300,000 in   damages   and
€75,000  in   legal   costs   and   is
banned from  using  Louis   Vuit-
ton’s  trademarks in   advertising
on its websites that are accessible
from  France.

European  courts  seem   to   be
taking   a   stronger   stance   with
Google  and  other online content
providers  than  their US counter-
parts. In the US, Google has yet to
loose a case over the use of a com-
petitor’s brand name by one of its
advertisers.  But  in a high-profile
case  brought  by  insurance com-
pany Geico,  the judge found that
while a search  for a trademarked
term  could  be used to trigger the
appearance  of  an  advertisement
from   a   competitor,  the   adver-
tisement could  not   feature   the

Administrator
Highlight

Administrator
Highlight



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


